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SOUTHERN DISTRICT OF FLORIDA 
CASE NO. 88-79-CR-HOEVELER 
UNITED ‘STATES OF AMERICA, 
Plaintiff, 


vs. FI AND. UNDER SEAL 


MANUEL ANTONIO NORIEGA, 


Defendant. G.. LOTS 
f nt / CL Ru. boy. oT. 


GOVERNMENT’S OMNIBUS RESPONSE TO DEFENDANT’S 
CIPA SECTION 5 NOTICE, NOTICE PURSUANT TO 
FED.R.CRIM.P. 12.3, AND DEMAND FOR PRODUCTION 
OF ANY MATERIAL FAVORABLE TO THE DEFENSE 


THE UNITED STATES OF AMERICA, through the undersigned 


Assistant United States Attorney, hereby responds to defendant 
Noriega’s Notice pursuant to Section 5 of the Classified 
Information Procedures Act (CIPA), his notice pursuant to 
Fed.R.Crim.P. 12.3, and his demand for production of any material 
favorable to the defense. 
L. INTRODUCTION 

Defendant Noriega’s trilogy of pleadings, read particularly 
in the context of the 12.3 Notice, signal that, while he may differ 
on some of the specifics, he generally admits the acts charged 
against him in the indictment as having occurred in the time frame 
of 1981 through 1986. He defends his role in those criminal acts, 
however, by insisting that he undertook them at the request of, and 
under the authority of, persons in the United States intelligence 
and law enforcement communities as part of an alleged long standing 


relationship between those communities and him. To prove certain 
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CIPA §5 Notice, advised that he intends to disclose, or to cause 
the disclosure of, a broad variety of classified information, much 
of it manifestly unrelated to the charges or the times specified 
in the indictment. Until he filed his Demand for Production, it 
was a daunting task to describe the staggering scope of the 
defendant's §5 Notice without appearing alarmist. In submitting 
his Demand for Production, Noriega has solved that problem by 
tracking his §5 Notice in demanding documents and information that 
he believes are favorable to his defense. 

As a predicate matter, the government vonid note that, even 
if Noriega had been the United States Secretary of State, he would 
nevertheless have been indicted if he had participated in the drug - 
activities alleged in the indictment. The immense knowledge of 
classified matters and the general authority previously held by an 
indicted Secretary of State would not be relevant to his trial for 
drug trafficking. The gist of Noriega’s two Notices and the 
accompanying demand show his attempt to bring into this case the 
entirety of his relationship with the United States government. 
Because nothing in that relationship authorized the criminal acts 
charged, it is as irrelevant here as it would be had Noriega been 
the Secretary of State. This court should severely limit any 
attempts by Noriega to introduce the nature of his relationship, 
except to the extent that it may strictly pertain to the indictment 
or its defense. 


Because these three pleadings are so inter-related, we believe 


it appropriate 


Moreover, each document, to one degree or another, suffers from the 
same maladies: lack of specificity, ambiguity, overbreadth and 
irrelevance. As will be discussed in more detail below, the 
government believes it necessary, it this case is to ever get to 
trial, for this Court to establish relevancy criteria for both 
parties. To that end, the government seeks the following: 
(1) with respect to the Rule 12.3 Notice, the defendant should be 
required to comply with this Court’s earlier order; (2) with 
respect to the CIPA §5 Notice and the corresponding Demand for 
Production, this Court should hold an in camera hearing to resolve 
certain fundamental issues of relevance; and (3) following that 
hearing, the defendant should be required to provide a notice of. 
sufficient specificity as to be a meaningful document, and the 
government will comply with its discovery obligation in conformity 
with the Court’s rulings on relevance. 
II. NOTICE OF PUBLIC AUTHORITY DEFENSE 

In his Notice, defendant Noriega names two (2) federal 
agencies as having authorized him to commit one ox more of the 
criminal acts alleged in the indictment: the Drug Enforcement 
Administration (DEA) and the Central Intelligence Agency (CIA). 
More specifically, he alleges that his grant of authority came from 
the present and three (3) forner DEA directors, “as well as their 
subordinates" (Notice at p. 2), which subordinates Noriega has not 
named, and from no fewer than seven (7) former directors of the 


CIA. 


direct or indirect authority to commit any act that is the subject 
of the indictment. Beyond making this denial, it is unclear what 
the present obligation of the government is with respect to Rule 
12.3, as Noriega has yet to comply with the prior order of this 
Court setting out his obligations. 

In his initial Rule 12.3 Notice, which was filed under Seal 
on September 28, 1990, Noriega named ten United States intelligence 
and law enforcement agencies and listed 83 persons whom he labeled 
as "possible witnesses” to his public authority defense. The 
government objected, quite simply, because the Notice wholly failed 
to state who authorized him to do what, as well as when and where 
that authorization occurred. This Court agreed and thereafter 
entered an Order dated February 20, 1991, quashing Noriega’s Rule 
12.3 Notice. The Court also advised Noriega how to amend his 
pleading in order to give proper notice of a public authority 
defense. The Court directed him to provide the following 
information to the Court: 

(1) the name and address of any person who will testify at 
trial that either he/she or a person known to him/her 
gave Noriega authority to commit the criminal acts set 
forth in the indictment (emphasis added) ; 

(2) the federal agency or agencies for whom each person named 
in paragraph (1) worked and that person’s official title 
at the time the alleged authorization was given to 
Noriega; 

(3) the approximate date or dates when the grant of public 

- authority was allegedly given to Noriega and a brief 
description of the circumstances of how that was done; 
and 


(4) a proffer of the basis upon which the defense has 
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concluded that each witness will testify that Noriega 
acted under a grant of public authority. 


The Court further ordered that the information set forth in 
response to paragraphs (1) through (3) above would be disclosed to 
the government upon a determination by the Court that the submitted 
information established a prima facie public authority defense.! 
The present Rule 12.3 Notice utterly fails to comply with this 
Order, and the government must again object to the inadequacy and 
lack of specificity of defendant’s Rule 12.3 Notice, as amended. 

Although it is difficult to imagine how this Court could have 
been clearer in setting forth its threshold requirements for the 
Rule 12.3 Notice, the defendant’s attempt at compliance is woefully 
short of the mark. First, although Noriega has named two federal 
agencies and some of the persons whom he states gave him authority 
to commit the crimes with which he is charged, he fails to state 
the names and addresses of the witnesses who will testify to that 
effect at trial. Secondly, he has failed to indicate when and 
under what circumstances the alleged grant or grants of public 
authority occurred. Thirdly, he has failed to identify what 
"subordinates" may have also provided this authority. Finally, 
the government believes that the defendant has not complied with 
the Court’s fourth requirement that he proffer in camera the basis 
upon which he has concluded that each witness will testify that 
Noriega acted under a grant of public authority. 

ipy its Order dated March 22, 1991, the Court explicitly 
refrained from making a determination of the validity of Noriega’s 
Claimed public authority defense until the government challenged 
the claim set forth in the defendant's amended Notice. 
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The government does not for a moment deny that the defendant 
should have the opportunity to defend this case by showing that 
someone in the United States government asked him to commit the 
crimes alleged in the indictment for political, diplomatic, or any 
other reason he cares to offer. But defendant Noriega must be 
required to identify specifically the person or persons who 
directly, or even by a "wink and a nod," told him he had authority 
to act in behalf of the United States; and he must be required to 
link any alleged grant of authority to act for the United States 
government specifically to one or more -of the crimes in the 
indictment. | 

The government is at a loss to understand, assuming Noriega 
truly believes he had a grant of public authority, why the- 
defendant is having so much difficulty with the simple tasks of 
identifying his witnesses and describing the circumstances of the 
alleged grants of authority. To put an end to this problem and to 
move this case forward on this issue, the government again urges 
this Court to set an jin camera/ex parte hearing at which defendant 
Noriega must demonstrate a prima facie public authority defense 
through compliance with all four requirements of this Court’s Order 
dated February 20, 1991. If the Court determines that Noriega has 
complied with those requirements, the information provided by 
Noriega, except the substance of the proffer, should be turned over 
to the government for its response in accordance with Rule 12.3. 
On the other hand, if the Court determines that Noriega has failed 


to comply with that Order, the government requests that this Court 


trial any and all evidence of a public authority defense. 
III. CIPA SECTION 5 NOTICE 

The CIPA § 5 submission of the defendant Noriega, while it may 
constitute a mini-treatise on United States foreign relations 
following World War II, does not even attempt to identify the 
classified information that the defendant reasonably anticipates 
will be disclosed at trial. Rather, it sets forth at length the 
political/military background against which the defendant believes 
his indictment was issued. It never addresses any act set out in 
the indictment, nor does it begin to address any defense relating 
to the indictment. The case law in this Circuit, as well as in the 
others in which these issues have arisen, uniformly dictates that” 
such attempts at complying with §5 must be rejected. 

Congress enacted the Classified Information Procedures Act 
("CIPA"), 18 U.S.C. App. IV §§ 1-16 (1990), in 1980 to provide for 
notice to the government by a defendant, prior to trial, that 
Classified information may be compromised by a particular 
prosecution. United States v. Collins, 720 F.2d 1195, 1197 (11th 
Cir. 1983). CIPA was designed to combat "greymail,” whereby a 
criminal defendant threatens to reveal classified information 
during his trial to force the government to drop the criminal 
charge against him. United States v. Anderson, 872 F.2d 1508, 1514 
(llth Cir.) cert. denied, _ U.S. __, 110 S.Ct. 566 (1989), citing, 


United States v. Smith, 780 F.2d 1102, 1105 (4th Cir. 1985) (en 
banc). 


CIPA establishes a procedural framework for courts to apply 
in ruling on questions of admissibility involving classified 
material béfore introduction of the evidence at trial or in a 
hearing. ‘Anderson, 872 F.2d at 1514. In this regard, CIPA §5 
requires a defendant who reasonably expects to disclose or cause 
the disclosure of classified information in any manner in open 
court to notify the government and the court in writing prior to 
any public disclosure of that information. 18 U.S.C. App. IV § 5(a) 
and (b). With respect to the contents of such a notice, $5(a) 
requires that “[{s]uch notice shall include a brief description of 
the classified information." 

The §5(a) notice has been called "the central document in 
CIPA" because it is that notice which sets into motion the other- 
CIPA procedures. Collins, 720 F.2d at 1198, 1199. In Collins, the 
Eleventh Circuit discussed the requisite sufficiency of a §5(a) 
notice at length. The court stated that "[a] Section 5(a) notice 
must be particularized, setting forth specifically the classified 
information which the defendant reasonably believes to be necessary 
to his defense." Id at 1199. The court rejected any notion that 
a §5 notice is sufficient if it merely furnishes a general 
statement of the areas about which the defendant will introduce 
evidence. Rather, the language of §5(a) requiring a "brief 
description of the classified information" defendant expects to 
introduce calls for specificity: "'A brief description’ is not to 
be translated as a ‘vague description’; ‘of the classified 


information’ may not be interpreted as ‘of the areas of activity 
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concerning which classified information may be reveale 


In requiring the defendant to state with particularity the items 


of classified information he reasonably expects to be revealed by 


his defense in this case, "[i]t is of no importance that the 
government can locate specific data about the defendant’s knowledge 
of sensitive information in its own records." Id. 

The Collins decision could not be clearer. It unequivocally 
requires that a defendant’s §5(a) notice remove any element of 
surprise or the requirement of guesswork by the government as to 
whether particular classified information will be, or might be, 
disclosed during the course of the case. Id. at 1199-1200. 

The Ninth Circuit has been equally clear in articulating its 
requirements for a proper §5(a) notice. In interpreting the 
"brief description" language of the section, that court has held 
the specificity requirement to be met where the notice informs the 
government "...exactly to which documents [the defendant] was 
referring, and [to] what information was contained in them. United 
States v. Miller. 874 F.2d 1255, 1276 (9th Cir. 1989). The Fourth 
Circuit has also found that such specificity is appropriate in a 
§5(a) notice. See United States v. zettl, 835 F.2d 1059, 1064-65 
(4th Cir. 1987). 

The government’s objection to the defendant’s CIPA §5 Notice 
is not simply that it fails to state specifically which 
confidential information defendant reasonably expects to disclose 
or cause to be disclosed at trial. More fundamentally, the Notice 


contains so many references to irrelevant issues and events that 
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ils to provide the court or the government with any 
guidance on how each can reasonably proceed at this juncture 
towards trial. This §5 Notice fails in its role as the central 
CIPA document that should set into motion the other procedures 
under the Act. 

What is required at this point is a §5 Notice that is specific 
and relevant. Defendant’s Notice must meet some minimal threshold 
requirement of relevancy to the issues in this case before the 
government or the court can fully address its level of specificity 
or proceed meaningfully under §6 of CIPA. Absent such minimal 
relevancy, it would be an exercise in futility to require the 
defendant merely to file a more specific §5 Notice; it would 
benefit no one to require more specificity concerning irrelevant 
matters. Noriega must not only file a particularized §5 Notice; 
the material referred to in the Notice must have some rational 
relevance to the case now before the court. Unless there is some 
minimal threshold requirement of relevancy attendant to a §5(a) 
Notice, the §6 proceedings and the trial which follow will be an 


unfocused and unmanageable free-for-all.’ 
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§5(a) notice, the government may request the court to conduct a 
hearing to determine the "use, relevance, or admissibility" of the 
classified information identified in the defendant’s §5 notice. 
Before such a hearing, the government must normally provide 
defendant with notice of the classified information that is at 
issue. 18 U.S.C. App. IV § 6(b). The point of requiring the 
government to do so is to limit the issues and make the $6 


procedures to the point and manageable. Collins, 720 F.2d at 1200. 


The problem here is that defendant Noriega’s so-called §5(a) 
Notice is so insufficiently focused and defined as to thwart any 
meaningful response. To resolve these fundamental threshold issues -` 
of relevance, the government requests an in camera hearing for oral 
argument. If the defendant’s CIPA §5 Notice accurately identifies 
the issues to be raised and litigated at trial, it seems likely 
that entire generations of lawyers, litigants, jurors and witnesses 
will be necessary to see this case resolved, and the charges 
against the defendant in the indictment will become, at most, a 
minor footnote to that proceeding. At that hearing, the government 
asks that the Court require the defendant to demonstrate exactly 


what classified material or information he will offer in defense 
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of the charges in the indictment. To the extent that Noriega is 
capable of identifying specific documents in that regard, he should 
be required to do so. Otherwise, he should be required to give 
notice of narrowly defined areas or categories of classified 
information which he reasonably suspects may be compromised during 
this case. See United States v. Rewald, 889 F.2d 836, 855 (9th Cir. 
1989) cert. denied, _U.S. __, 111 S.Ct. 64 (1990). 

Once the foregoing process has been completed, the government 
assumes that the issues presented by defendant Noriega’s §5 Notice 
will be considerably narrower. Regardless, the government will 
then proceed as quickly as the task will permit to file its notice 
pursuant to §6(b) and propel this matter towards ultimate 
resolution under §6(a) of the “use, relevance, and admissibility”’- 
issues for all the material to be used at trial. 

iV. DEMAND FOR DOCUMENTS FAVORABLE TO DEFENSE 

Because it tracks the issues raised in the §5 Notice, it is 
fair to treat Noriega’s Demand for Documents as a de facto addendum 
to his §5 Notice. Although this third pleading of the trilogy 
suffers less from lack of specificity than his §5 Notice, it 
certainly suffers from no less irrelevance, and so does nothing to 


cure the principal infirmity of the §5 Notice.? 


Because the Demand and the Section 5 notice are s0 
intertwined, the government suggests that the court use the hearing 
sought pursuant to the defendant’s CIPA §5 notice to address 
directly the government’s obligation to provide documents in 
discovery. In deciding, for example, if the alleged provocation 
by the United States of the North Vietnamese leading to the Tonkin 
Gulf incident is relevant for the purposes of CIPA §5, the Court 
will be able to advise the government if it has an obligation under 
Brady v. Maryland to produce whatever government records may still 
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Nevertheless, the specific responses to the Demand, as stated 
below, define the government’s position with respect to virtually 
every issue which is identifiable from the §5 Notice. The Demand 
lists 41 categories of documents. The government responds in 
turn.‘ l 

1. Material pertaining to any operation by the United States 

directed against any foreign government which was 
intended to destabilize that foreign government from 1945 
to the present. 

The first category of documents sought in the Demand and the 
first 27 pages of the CIPA §5 Notice invite the court to open up 
the history of foreign relations in America since World War II and 
the role of the intelligence community in that activity. 
Presumably the defendant will argue that any act, real or imagined, © 
by the United States government that now appears to be immoral or 
illegal or even mildly embarrassing shows that the current act of 
bringing this indictment is also misguided, illegal and wrong. It 
is almost as if the defendant seeks to admit evidence of habit on 
the part of the entire United States government, or perhaps by 
certain agencies of the government to show that it acted in 
conformity with that habit. This entire argument is ludicrous; the 


government, for its part, could never contemplate putting on 


evidence that most of the defendants charged with narcotic offenses 


exist that support the defendant’s version of that event. 


‘Due to the breadth of the first item in the Demand for 
Documents, the government's response to it will put in context its 
later objections to discovery on issues such as the Tonkin Gulf 
incident. 
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in the Southern District of Florida are convicted or plead guilty 
in order to show that it acted in conformity with its normal 
practice of indicting the guilty. What governs this case, as every 
case, is the integrity of the indictment and the defense to the 
charges, not the stale political atmosphere of post-war diplomacy 
and intelligence community activity. 

2. Material pertaining to any operation by the United States 
which involved a false statement by any U.S. government 
official to any member of Congress or the Judiciary. 

In many ways, this request is even more audacious than the 
first demand. To respond to this request, the government would be 
called to produce all false statement cases brought against any 
federal official since World War II, including those that were 
never investigated or prosecuted. Again, in order to cut short the’ 
discussion of the manifest irrelevance of such a request, the 
government reads this demand for documents in the context of the 
rest of the defendant’s requests. The defendant seeks to raise the 
events in Central America disclosed in the Iran/Contra 
investigations. While this information may have some value for 
public titillation in recounting the events in Central America, or 
for press conferences describing Central America as a victim of a 
U. S. foreign policy, it has no relevance to this case. It does not 
matter what the United States policy with respect to support for 
the Contras was during the time charged in the Indictment. | 

Even taking the CIPA §5 Notice as true, the defendant argues 
only that United States support for the Contras encouraged certain 


elements of the government to value Noriega’s help more than they 
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valued the possibility of bringing an indictment, and when Noriega 
proved he would not support United States policy, the government 
no longer valued his help and permitted an indictment to be issued. 
This "spin" on the events preceding the indictment is irrelevant 
even if true. The fact is that for years the intelligence 
community received inconclusive and circumstantial evidence that 
Noriega was involved in drug trafficking, but they were unaware of 
hard evidence. Eventually, new witnesses became available, and 
slowly but surely prosecutors assembled facts before a grand jury. 
The estimates of certain agencies in the government that rumors of 
Noriega’s drug trafficking were true or were unconfirmed are not 
relevant to this case unless they cite evidence that contradicts 
evidence sought to be introduced by the government. The evaluation” 
of the prosecutive merits of a case about which an agency in the 
government was utterly uninformed is no more than an interim step 
in the deliberative process, and usually less than that. There are 
no facts cited or discounted in those historical evaluations, and 
therefore they are not discoverable. Nor should the classified 
content of such an evaluation be disclosed at trial. 

3. Material pertaining to any operation by the United States 
involving the creation or dissemination of false evidence 
in support of U.S. foreign policy. 

It is entirely unclear how this material could be relevant to 
the defense of the charges in the Indictment. The government must 
await some explanation by the defendant concerning what precisely 
is sought in this request. 


4. The complete Church Committee report, including presently 
Classified sections. 
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The complete Church Committee report is available to the 
defendant; none of it is classified. The events described in the 
report, CIA activities in the decades following World War II, are 
irrelevant for the same reasons set out in response to the first 
item of the demand. 

5. Involvement of U.S. agency assets in opium trade in the 
far east during the 1950’s and agency knowledge of the 
same. Particularly General Li Mi in Burma. 

The defendant recites a handful of the allegations that the 
United States was involved in opium smuggling in the 50’s and 60’s, 
but he never even attempts to tie those allegations to the instant 
indictment. Again, it appears that he hopes to present this 
testimony as some ersatz habit evidence that, under certain 
circumstances, the government will ignore hints of unlawful 
activity that ultimately are presented to a grand jury and form 
the basis for an indictment. This kind of evidence is completely 
irrelevant. 

Even if it is true that agencies of the government failed to 
pursue rumors that Noriega was involved in drug trafficking, it 
would be irrelevant as long as the evidence ultimately was 
presented to the grand jury and no authorization or license was 
given to the defendant by the agency involved. . The fact that 
government agencies may have missed or ignored information that 
could have led to knowledge of illegal drug activity 35 years ago 
in Southeast Asia is beyond any theory of relevance. 

6. Involvement of U.S. agency assets in opium trade in the 

far east during the 1960’s and agency knowledge of same. 
In particular Thailand. 
16 


The government’s position on this material is stated in 
response to the paragraph 5 in the demand. 

7. Involvement of U.S. agency assets in marijuana and 
cocaine trade in Central and South America during 1980's 
and agency knowledge of same. In particular the use of 
drugs to finance Contra operations in Costa Rica, 
Honduras and Nicaragua. 

There have been various stories outlining allegations that 
drugs were used to finance Contra operations. With respect to 
United States government participation in the drug trade with the 
defendant during the time of the indictment, whether to finance the 
Contras or otherwise, the government acknowledges that, if such 
material existed, it would be discoverable. It has not been 
located or identified, and the government does not believe it 
exists. 

With respect to the use of drugs by entities other than the 
United States to finance the Contras, it is entirely unclear just 
how these allegations relate to the case. Whether Eden Pastora or 
others purchased Contra weapons with drug proceeds can be in no way 
a license to Noriega to sell drugs into the United States. Eden 
Pastora is not on trial; Noriega is. The fact that Contras as well 
as the Sandanistas may or may not have funded their weapons 
purchases with the proceeds of drug transactions. is simply not 
relevant unless the drug trafficking activity was committed by the 
defendant in this case and authorized by a United States agency 
with the authority to do so. 

Finally, the participation in drug sales by entities of the 
United States that do not involve the defendant are also irrelevant 
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it undertakes reverse sting operations, and it directs its 
resources to priority areas, and declines corrain small drug busts. 
Therefore, at any time, the DEA could be seen to be buying drugs, 
selling drugs, and ignoring illegal activity. Documents reflecting 
as much would be called for in this demand, yet they would be no 
more relevant to this case than to every other drug prosecution in 
the country. Obviously, that is not a defense to every drug 
defendant in the United States. The prosecutive priorities and use 
of undercover agents to investigate criminal enterprises is not an 
issue in this trial, except to the degree that United States agents 
participated with the defendant in drug trafficking, and in doing 
so, authorized his participation. As stated above, if such: 
documents exist, they will be produced, but the government has not 
yet found such documents. 

8. The disregard of United States law by any U.S. agency 
asset including but not limited to direct or indirect 
violation of laws prohibiting funding for the Contras, 
the assassinations of foreign persons, domestic 
surveillance of alleged dissident groups, and perjury. 

This item alludes to a laundry list of press allegations of 

United States activity here and abroad relating vaguely to the 
information in the Church Committee’s report and the Iran Contra 
Report. It is simply irrelevant to the charges in this case. 

9. Military and paramilitary activities intended to 


overthrow regimes thought to be a threat to U.S. 
interests. 


Although the information sought in this item differs from the 


information sought about the government’s support of the Contras, 
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it is irrelevant for many of the same reasons. 

10. Disinformation provided to news gathering entities 
including but not limited to newspapers, radio networks, 
television networks, and publishing houses. a 

Like the information sought in paragraph 3, the government is 
unable to divine how the information sought here relates to the 
Indictment or even the defense as it is articulated in the CIPA § 
5 Notice. Therefore, the government awaits clarification at oral 
argument. 

11. Attempts to assassinate world leaders. 

Noriega’s request non-exclusively names five present or past 
world leaders and himself as potential targets but identifies no 
successful or would-be assassin. Moreover, even if the United 
States had been aware of plans to assassinate the listed leaders, 
or even Noriega, it would be irrelevant unless it pertained to the 
charged activity. 


12. The use of surrogates such as criminal organizations 
to circumvent U. S. law prohibiting assassinations. 


Noriega’s request is not confined temporally, geographically, 
or otherwise. As to Noriega, the government is unaware of any 
attempted use of surrogates to circumvent U. Sc. das prohibiting 
assassinations.° 


13. Operation CHAOS 


This operation, which the government assumes is MHCHAOS, is 


Swe assume that the basis for this request is the Church 
Committee Report. Executive Order 12333, which prohibits U. S. 
government officials from engaging in assassinations was signed on 
December 4, 1981, long after the Church Committee's accusations 
about such use of surrogates and long before the operative events 
of either the indictment or Noriega’s alleged defense occurred. 
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discussed in the Church Committee Report. The apparent purpose of 
this operation was to collect intelligence on domestic antiwar 
activity and domestic dissidents in the 1960's. : The government 
will not belabor the point that there is no Soncaivable relevance 
of this material to the Noriega trial. 

14. Operations TIPPED KETTLE I AND II 

Apparently, these operations relate to activity by Oliver 
North to collect captured arms in the Middle East and to deliver 
them to the Contras. It was addressed in the Iran/Contra 
investigations, and the government can conceive no connection 
between any activity by North in TIPPED KETTLE to any narcotics 
activity by U.S. government agents with Noriega. For this reason, 
again, the government submits that it has no obligation to search 
for documents or to disclose them to the defense. 

15. Operation PHOENIX 

The government is not entirely certain what the defendant 
means by "Operation PHOENIX." Assuming it is the PHOENIX Program, 
it relates to a program in South Vietnam in which United States 
military, ‘together with its allies, infiltrated what were believed 
to be hostile areas and allegedly killed enemy ringleaders. 
William Colby has written about this program in his book. This 
sort of wartime activity on behalf of the military during 
hostilities in Southeast Asia is completely irrelevant to this 
case. _There is no allegation by Noriega that he committed the acts 
set out in the indictment in furtherance of "Operation PHOENIX," 


and there is no other attempt to connect this Demand with the 
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instant case. 

16. Operation WATCHTOWER 

Operation WATCHTOWER is supposedly an activity in which 
beacons were set up in Panama to guide aircraft from Colombia to 
U.S. military bases in Panama. As far as the government can tell, 
this “operation” is actually the fabrication of an individual who 
is serving a life sentence in Walpole State Prison in Massachusetts 
for killing his wife. In that operation, he claims that the 
beacons were designed to help drug traffickers bring drugs through 
Panama to the United States. His knowledge of this plan, according 
to him, is what led American special forces agents, all of whom 
happen to be dead today, to kill his wife and to frame him in the 
process. 

When he firet sent this information to a variety of public 
authorities and to the media, the Army investigated each of the 
allegations. It was unable to corroborate them. In the process, 
the Army concluded that the Affidavit submitted by the prisoner 
attached to his own documents, which affidavit had apparently been 
signed by a deceased Army officer, was probably written by the same 
person who wrote the prisoner's own documents. 

The government can make available to the Court a brief Army 
report outlining its investigation into this apparently fabricated 
operation, but believes that it should not be required to do so. 

17. Operation HUSTON 

The Huston Plan led to MHCHAOS and HTLINGUAL, which involved 


opening mail and domestic surveillance of dissident groups during 
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the Vietnam war. This Pian was discussed at length in the Church 
Committee report, and is equally irrelevant to the underlying 
charges. l i 

18. Operation LAVADERO. 

The government is currently without knowledge of any 
intelligence or law enforcement operation by this name. We will 
continue in our efforts to identify this operation and, if 
successful, will respond accordingly. 

19. Operation PSEUDO MIRANDA 

To the best of our knowledge, this Operation never existed, 
except in the mind of one Kenneth Bucchi. According to Bucchi, the 
United States government entered into a conspiracy with all the 
major drug traffickers in South America to guarantee that 52% of 
their drugs got delivered if they would help to turn in some of 
their competitors. Bucchi claimed to the press that he 
participated in masterminding this conspiracy as an agent of the 
CIA. The CIA has searched its records and has found no record of 
a relationship with Mr. Bucchi, and no other information has been 
discovered that would lend any credence to this account. 


20. The U.S. sponsored provocation which led to the Tonkin 
Gulf incident in 1964. 


For the reasons stated above, this information, which 
apparently is designed to prove that the government provokes 
foreign governments into armed aggression, is irrelevant to the 
case before this court and cannot lead to admissible evidence that 
would be relevant. 

21. The creation of false evidence of North Vietnamese 
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weapons shipments to South Vietnam in 1965. 

For the reasons stated above, this information, which 
apparently is designed to prove that the government acts habitually 
through fraud and deception, is irrelevant and cannot lead to 
admissible evidence that would be relevant. 


22. The creation of false evidence of Nicaraguan weapons 
shipments to El Salvador in 1980-81. 


For the reasons stated above, this information, which 
apparently is designed to prove that the government acts habitually 
through fraud and deception, is irrelevant and cannot lead to 
admissible evidence that would be relevant. 

23. Material pertaining to activities of United Fruit Company 
in Panama and U.S. government agencies’ efforts to 
protect it. 

Not that it is relevant, United Fruit is a U. S. corporation 
owned in part by the Lodge family (e.g., Henry Cabot Lodge). In 
the 1960’s, the company established packing businesses in many poor 
countries of the Caribbean Basin and Central America. In any 
event, the government is unable to identify precisely what 
information is sought in this request, but can determine from its 
broad terms that the request is not geared to establish a defense 
to the drug trafficking charges set out in the indictment. 


24. Material pertaining to the relationship between Omar 
Torrijos and any U.S. government agency. 


The relationship between Noriega’s predecessor and the United 
States government has no bearing on the indictment of Noriega 
approximately six years after Torrijos died. 


25. Material pertaining to all U.S. operations in Panama 
which were assisted in any way by Manuel Antonio Noriega. 
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The government is in the process of identifying some 
information that would be responsive to this request, and will 
produce any information so identified to the extent it is relevant 
to the charges. The government does not believe, however, that 
Noriega’s support of any operations that are unrelated to the 
activity that is charged in the indictment should be grist for the 
discovery mill unless they relate to the charges, or tend to 
support the defendant’s claim that he was authorized to do the acts 
charged. 

26. Proposals by any agent of U.S. to overthrow or 

destabilize Panama including proposals to assassinate 
Torrijos and Noriega. , 
The government’s response is the same as to paragraphs 11 and 


12. 


27. Material pertaining to the seizure of the Johnny Express, 
and Noriega’s participation in subsequent negotiations. 


Noriega’s historical support of United States initiatives is 
irrelevant to this case. That is particularly true of incidents 
like the Johnny Express, in which Noriega was not the principal 
government contact, but was merely one among several others 
participating in activity supporting the United States interests. 
In general, the government acknowledges that Noriega was a paid 
asset of the Army and held a paid relationship with the CIA. He 
provided information to the government in return for that pirine: 
That information ranged from incidental information to the 


negotiating posture of the Panamanian government during the Panama 


Canal negotiations. In addition, he supported U.S. government 
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programs in Panama, some of which were important intelligence 
operations, and some of which were routine military or diplomatic 
exercises. Unless Noriega’s participation undermines the charges 
in the indictment or relate to drug trafficking generally, the 
government objects to the demand for documents referring to that 
participation. 


28. Material pertaining to the training given to Panamanians 
by U.S. government military and intelligence agencies. 


It is not unusual at all for Panamanian military officers to 
be trained in Panama by U.S. government employees, and it is often 
the path to career enhancement in the PDF to be trained in a 
military program in the United States. For this reason, there is 
a huge amount of material that could be responsive to this demand, 
and it is entirely unclear how it relates to anything involved in 
this case. Therefore, the government respectfully requests 
clarification of this request before committing to any response, 
except to note that it is overbroad as it is currently written. 


29. Material pertaining to intelligence information provided 
by Noriega to the United States. 


For the same reasons stated in response to item 27, the 
government will comply in part and will object in part to this 
request. Much of this information is simply irrelevant to the 
case, and should not be brought into this case simply because the 
public might find it interesting. It appears generally that 
Noriega’s estimation of his role in U.S. intelligence gathering is 


somewhat overblown. The government notes that, on page 103 of his 


CIPA § 5 Notice, Noriega states that he gave the United States some 
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sort of valuabie intelligence information about the Soviet Union 
following his meeting with Hans Juergen Wischnewski, the President 
of East Germany’s parliament. Hans Juergen Wischnewski is actually 
a West German diplomat and communicates his ideas about the Soviet 
Union to the United States routinely. Whether valuable or not, 
such "intelligence" information is irrelevant to the issues to be 
raised at trial. 

Elsewhere in his submission, Noriega states that he provided 
information on Torrijos’s negotiating posture in the Panama Canal 
negotiations. He states in his Notice that this cooperation with 
the United States done "apparently ... with Torrijos’ knowledge.” 
Of course, Noriega is uniquely situated to say if the information 
was provided with Torrijos’ knowledge or not; yet he curiously” 
fails to do so. The details of this sort of intelligence 
information, whether done at Torrijos’ request or not, simply do 
not relate to the charges. Noriega must be more specific in his 
request before the government can recognize the relevance of this 
information. 


30. Material pertaining to assistance provided by the 
Panamanians to the Shah of Iran. 


Given the manifest irrelevance of the Shah of Iran to the 
indictment in this case, the government objects to this request 
until the defendant suggests some theory that makes the requested 
information relevant. 


31. Material pertaining to "operations funds” made available 
to Noriega. 


It is unclear what is meant by “operational funds" in this 
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paid to Noriega by the United States government. 

The government notes that Noriega states in his CIPA §5 Notice 
that $11 million in additional funds were provided through 
transfers from the reserve for contingencies (Notice at p. 36). 
Presumably this is the information he seeks in this request. The 
reserve for contingencies is an appropriated account within the 
CIA, and transfers from that account are approved by OMB and the 
Congress. The money is then disbursed through the offices whose 
records have already been produced to the court and the defendant. 
As previously stated, Noriega was paid approximately $160,000 from 
the CIA, whether from the reserve for contingencies or otherwise. 


32. Noriega’s assistance to the U.S. in setting up back- 
channel communication with Cuba. 


For the reasons set forth in response to items 27 and 29, 
Noriega’s role in communicating with Cuba or with any other country 
on behalf of the United States is irrelevant to this case. 


33. 
For the same reasons set forth in Paragraphs 27 and 29, 


to the issues presented by his indictment. 


Nevertheless, the government acknowledges that Noriega, 


34. Noriega’s assistance to the U.§. in the interdiction of 
narcotics. 
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The government acknowledges that Noriega may be entitled to 
certain information relating to his assistance in this area and 
some discovery has already occurred. We await further resolution 
of the issues at oral argument to determine the temporal and 
substantive breadth required for compliance. In the interim, the 
government is assembling any material it can identify as relevant. 


35. 


36. All meetings, correspondence and communications between 
General Noriega and various U.S. personnel. 


To the extent that correspondence is relevant to the charges 
in this case, the government will produce it. To the extent that 
this demand, like much of the rest of his demands, is a fishing 
expedition . for irrelevant material, the government opposes 
responding to it in its present overbroad form. 


37. 
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38. The details of Mossad operations in Panama. 

This item seeks information that is irrelevant to the 
Indictment for the reasons set out above. 

39. The details of Saudi assistance to the Contras. 

This item seeks information that is irrelevant to the 
Indictment for the reasons set out above. 

40. The details of Israeli assistance to the Contras. 

This item seeks information that is irrelevant to the 


Indictment for the reasons set out above. 


41. Operations formulated to carry out NSC Poindexter’s 
threat to ruin Noriega if Noriega refused to open a 
southern front against the Sandanistas. 

Because the linkage between Noriega’s cooperation with United 
States interests with respect to the Contras and the issuance of 
this indictment is a complete fabrication of the defendant, there 
are no documents to produce in response to this request. 

CONCLUSION 

The principal disagreement that the government has with the 

defendant’s §5 Notice and his Demand for Documents is based on its 


understanding that this is first and last a drug case. At each 
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turn, the government seeks to confine this case to the indictment 
and to the facts normally admissible in such a case. Noriega’s 
counsel, for his part, has remarked to the press that, unlike the 
trial of his co-defendants Saldarriaga and Davidow, which he 
acknowledges was a drug case, Noriega’s will be “a political 
case." 

In order to get this case to trial, Noriega’s efforts in that 
regard must be restrained. The trial should concern those issues 
admissible in proving or rebutting the charges set out in the 
indictment. The history of foreign relations in the United States 
is not on trial in this case; neither is the record of foreign 
relations by Noriega. Noriega, due to his position in history, is 
attempting to recast that history to his benefit. As an 
accomplished intelligence officer, he extracts facts which are 
neutral to him and attempts to reset them in a contrived context 
which casts him in a positive, but decidedly historically 
revisionist, light. His CIPA §5 Notice is a concatenation of 
otherwise unrelated classified information with Noriega’s sometimes 
important, sometimes unimportant and sometimes non-existent 
participation in the center. Noriega’s attorney’s quip to the 
Associated Press that this is a political case is, indeed, very 
telling. It demonstrates Noriega’s apparent view that this trial 
is important for its historical context, but that the domestic 


criminal and constitutional law issues have little meaning, a view 


See Richard Cole, March 21, 1991 A.P. "It [the prosecution of 
Saldarriaga and Davidow] was a drug case, while his (Noriega’s] is 
a political case.” 
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that no defendant should be permitted to impose upon the course of 
a criminal trial. Moreover, the government categorically rejects 
the suggestion that this trial is a political trial; like the trial 
of Saldarriaga and Davidow, it is a drug case. The trial of this 
case should be substantially like the trial of the co-defendants 
who have already been tried, and convicted, based on the same 
indictment. 

WHEREFORE, the government requests that the Court enter an 


Order setting these issues for a hearing in accordance with the 


above discussions of the three pleadings now pending before this 


Court. 
Respectfully submitted, 
DEXTER W. LEHTINEN 
UNITED STATES ATTORNEY 
Of Counsel: By 


Michael C. Olmsted 
U.S. Department of Justice 
Washington, D.C. 20530 


yYistant United States Attorney 
orida Bar 328839 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and corwect copy of the foregoing 
was hand delivered this Bit day of puk , 1991, to Joan 
Kendrall, Court Security Officer in this case, for classification 


review and further dissemination in accordance with this Court's 


Protective Order. 


sistant United States Attorney 
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